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No. 14269 
QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions are 
presented: 

1. Did the trial court err in denying appellant’s motion for 
an enlargement of time to appeal from an order denying @ 
“Motion for the Court to show cause for denying petitioner 
his right to subpoena, go beyond the record and act as his 
Own counsel pursuant to a motion filed under” Section 2255? 

2. Did the trial court err in overruling the affidavit of 
prejudice? 

3. Assuming, arguendo, that this is an appeal from an order 
denying a motion to vacate sentence pursuant to Title 28, 
U. S. C. § 2255, did the court properly deny the motion with- 
out a hearing? 

8) 





Counterstatement of the case 
Statute and rules involved 
Summary of argument 
Argument: 

I. The Court committed no error by denying appellant’s motion 
for leave to enlarge time to appeal from an order and over- 
ruling a denial of an affidavit of prejudice 

II. Assuming, arguendo, that the matter be treated as a motion 
to vacate pursuant to Title 28 Section 2255, appellant is not 
entitled to relief 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On February 15, 1954, there was filed in the District Court. 


on indictment charging appellant with violation of the rob- 
hery statute of the District of Columbia (22 D. C. C. § 2901) 
(R. 39). Four days thereafter, appellant with retained coun- 
sel present entered a plea of not guilty (R. 39). On May 20, 
1954, a jury found him guilty (R. 41). On June 18, 1954, he 
was sentenced to a term of imprisonment for a period. of from 
five to fifteen years (R. 41). On July 20, 1954, a motion for 
a. new trial was filed by his retained attorney based upon al- 
leged newly discovered evidence (R. 41). This was denied 
on October 28, 1954 (R. 41). An appeal was taken from that 
order and this Court affirmed on October 20, 19552 On 
November 27, 1956, appellant, through his retained attorneys, 
filed a motion to vacate sentence pursuant to Section 2255 
(R. 6). While said motion was pending decision, appellant, 
pro se, filed a motion for an order directing appellee to make 


* Wilkins v. United States, 97 U. S. App. D. C. 66, 228 F. 24:37 (1955). 
(1) 
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certain material available for use on the aforesaid motion 
(R. 7). This was denied December 20, 1956, without preju- 
dice to obtaining a subpoena duces tecum (R. 7). Appellee 
replied to the motion to vacate on January 3, 1957 (R. 10). 
Qn January 25, 1957, the motion to vacate came on to be 
heard and was stricken from the calendar when appellant 
agreed to the withdrawal from the case by his attorneys in 
open court and indicated that he wished to proceed pro se (R. 
1-5). On October 10, 1957, appellant filed a motion for the 
court to show cause for denying petitioner his right to sub- 
poena witnesses, go beyond the record and act as his own 
counsel (R. 12). On October 15, 1957, the motion was denied 
(R. 12). On October 25, 1957, appellant filed a motion for 
an extension of time to file a notice of appeal from the denial 
of the aforesaid motion giving as the reason therefor to await 
the determination of an affidavit of bias and prejudice which 
he wes going to forward to the trial judge (R. 26). On Qcto- 
ber 30, 1957, the relief sought was denied and the affidavit of 
prejudice was overruled (R. 26, 28). This appeal followed. 


STATUTE AND RULES INVOLVED 


28 U. S. C. § 144 provides: 


Bias or prejudice of judge.—Whenever a party to any 
proceeding in the district court makes and files a timely 
and sufficient affidavit that the judge before whom the 
matter is pending has a personal bias or prejudice either 
against him or in favor of any adverse party, such 
judge shall proceed no further therein, but another 
judge shall be assigned to hear such proceeding. 

The affidavit shall state the facts and the reasons for 
the belief that bias or prejudice exists, and shall be 
filed not less than ten days before the beginning of the 
term at which the proceeding is to be heard, or good 
cause shall be shown for failure to file it within such 
time. A party may file only one such affidavit in any 
case. It shall be accompanied by a certificate of 
counsel of record stating that it is made in good faith. 
June 25, 1948. c. 646, 62 Stat. 898, as amended May 
24, 1949, c. 139, § 65, 63 Stat..99. 
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i Fed. R. Crim. P. 45 provides in pertinent part: 

TIME 
™ (b) Enlargement—When am act is required or al- 
+ lowed to. be done at or within a specified time, the 


court for cause shown may at any time in its discretion 
(1) with or without motion or notice, order the period 
. enlarged if application therefore is made before the ex- 
> piration of the period originally prescribed or as ex- 
tended by a previous order or (2) upon motion permit 
the act to be done after the expiration of the specified 
6 period if the failure to act was the result of excusable 
neglect; but the court may not enlarge the period for 
taking any action under Rules 33, 34 and 35, except as 
otherwise provided in those rules, or the period for 
taking an appeal. 
4 Fed. R. Civ. P. 73 (a) provides in pertinent part: 


APPEAL TO A Court oF APPEALS 
(a) When and how taken.—When an appeal is per- 
| mitted by law from a district court to a court of appeals 
Ld the time within which an appeal may be taken shall be 
30 days from the entry of the judgment appealed from 
unless a shorter time is provided by law, except that 
in any action in which the United States or an officer or 
agency thereof is a party the time as to all parties shall 
: be 60 days from such entry, and except that upon a 
showing of excusable neglect based on a failure of a. 
party to learn of the entry of the judgment the district 
i court in any action may extend the time for appeal not 
exceeding 30 days from the expiration of the original 
time herein prescribed. 


SUMMARY OF ARGUMENT 


The trial court committed no error by denying an enlarge- 
ment of time to appeal. Appellant failed to come within the 
purview of Fed. R. Civ. P. 73 (a) as an exception. Further- 
more he was overly premature since he still had fifty days 
within which to file his notice of appeal. 
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The trial court committed no error by overruling the aff- 
davit of prejudice. Appellant failed to present facts showing 
@ personal bias and prejudice to him. 

Assuming, arguendo, that this is basically an appeal from 
an order denying a motion to vacate sentence pursuant to Title 
28 U. S. C. § 2255, the contentions raised by appellant are 
insufficient to warrant a hearing. Matters of procedure, ad- 
missibility or sufficiency of the evidence, search and seizure, 
and the Court’s charge to the jury are insufficient to collat- 
erally attack a judgment of conviction. 


ARGUMENT 
I 


The Court committed no error by denying appellant’s motion 
for leave to enlarge time to appeal from an order and over- 
ruling a denial of an affidavit of prejudice 


Appellant, in his “Jurisdictional Statement,” in effect wishes 
to have this Court consider his appeal in the light of Title 28 
U.S. C. § 2255 since the orders from which he appeals seem to 
stem from the original motion to vacate which was filed some 
ten months before the denial of the relief which he now seeks. 

Under the Rules of Civil Procedure which govern matters 
involved within the purview of Section 2255, appellant, at 
the time he filed his motion for an extension of time to file an 
appeal from the order denying the show cause motion ad- 
dressed to the District Court, was not entitled to relief. Since 
he filed his motion ten days after the denial of his original 
motion, the court properly denied the request for enlargement 
of time to appeal because appellant still had fifty days more 
within which to file an appeal. Furthermore, the Rules pro- 
vide that there shall be no enlargement of the time within 
which to file a notice of appeal except upon a showing of ex- 
cusable neglect based on a failure of a party to learn of the 
entry of a judgment. Fed. R. Civ. P. 73 (a). Under the 
Federal Rules of Criminal Procedure 45 (b), no enlargement 
is permitted under the facts here presented. It follows, there- 
fore, that appellant’s contention must fail on procedural 
grounds. 
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His contention regarding the affidavit of prejudice does not 
fall within the case law expounded by the courts in these 
matters. The law is well settled that a litigant must plead 
facts showing personal bias and prejudice. Inland Freight v. 
United States, 202 F. 2d 169 (9th Cir. 1953); In re Federal 
Facilities Realty Trust, 140 F. Supp. 522 (D. C. Ill. 1956); 
United States v. Valenti, 120 F. Supp. 80 (D. C..N. J.). The 
instant affidavit does not comply with the necessary data re- 
quirements set forth as.the criteria in the law. Furthermore, 
the transcript of the proceeding of January 25, 1957, as. to 
whether a hearing should or should not have been held shows: 
no prejudice or bias against appellant (Tr. 1-4). 

Appellant’s time to appeal from the District Court’s action 
on January 25, 1957 in striking the motion to vacate from the 
calendar, had long since expired when he filed the motions 
from which he now appeals. 


II 


Assuming, arguendo, that the matter be treated as a motion 
to vacate pursuant to Title 28, Section 2255, appellant is not 
entitled to relief 


An analysis of the statement of the facts set forth by ap- 
pellant in his brief (pp. 2-5) clearly disclose that his conten- 
tions are based upon his alibi and the officer’s identification. 
These are questions of fact for the jury to decide * and cannot 
be made the basis of collateral attack. The law is well settled 
that sufficiency and admissibility of evidence, search and 
seizure, credibility and the Court’s instructions cannot be at- 
tacked by motion to vacate under Section 2255. Martin v. 
United States, — U. 8. App. D. C. — (No. 13686, decided 
October 3, 1957); Adams v. United States, 95 U.S. App D. C. 
354, 222 F. 2d 45 (1955); White v. United States, 98 U. S. 
App. D. C. 275, 235 F. 2d 221 (1956). 


*See People v. Barad, 200 N. E. 858, 362 Ill. 584 (1936) where the Court 
stated: 

“There is no requirement of law that the people must place a defendant 
among a group of persons for the purpose of testing whether an identify- 
ing witness can point him out as the guilty party.” 
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The motion to vacate sentence which was filed by appel- 
lant’s retained attorneys was not only insufficient to grant 
relief but was insufficient to grant a hearing thereon. It con- 
tained conclusions of law but no facts to support them. The 
trial court committed no error under the circumstances in 
refusing to grant appellant the relief he sought. Jordan v. 
United States, 98 U.S. App. D. C. 160, 233 F. 2d 362, reversed 
on other grounds, 352 U.S. 904 (1956) ; United States v. Spad- 
afora, 200 F. 2d 140 (7th Cir. 1952) ; Pettway v. United States, 
216 F. 2d 106 (6th Cir. 1954); United States v. Page, 229 F. 
2d 91 (2d Cir. 1956). Cf. United States v. Hayman, 342 U.S. 
205, 222-223 (1952). 

When this Court considered appellant’s motion for a new 
trial in 1955* it had before it the entire transcript of the trial 
proceedings. In that motion and appeal, appellant raised 
substantially the same contentions that he substantively raises 
here. In the instant appeal he contends, as he did in the prior 
appeal, that he did not receive a fair and impartial trial. We 
submit that had any constitutional derogation of his rights” 
been apparent to the court at that time, the court would have 
considered it. However, the matters about which the appel- 
lant complains involve matters pertaining to the conduct of 
the trial, and in which the trial judge has broad discretion.‘ 
Specifically he complains of the trial court’s actions in the 
following: 


1. Restricting cross-examination ; 

2. Summation of the evidence in the instruction to 
the jury; and : 

3. Direct questioning of witnesses. 


® Wilkins v. United States, 97 U. S. App. D. C. 66, 228 F. 2d 37 (1955). 

“Limitation of the examination and cross-examination is within the 
sound discretion of the trial court. Alford v. United States, 282 U. S. 687, 
51 S. Ct. 218, 75 L. Ed. 624 (1931) ; District of Columbia v. Clawans, 300 
U. S. 617, 682, 57 S. Ct. 665, 81 L. Ed. 834 (1937). A Federal trial judge 
in a criminal prosecution is not a mere moderator, and he may assist the 
jury in consideration of the evidence, and may even express his opinion 
upon the evidence or phrases thereof. Billeci v. United States, 87 U. 8. 
App. D. C. 274, 184 F. 2d 394 (1950). A trial judge has a right to make 
proper inquiry of any witness when he deems it necessary. Glasser v. 
United States, 62 S. Ct. 457, 315 U. S. 60, 86 L. Ed. 680 (1941); Griffin v. 
United States, 83 U. S. App. D. C. 20 (1947). 
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A review of the record clearly reveals that the trial court did . 
not abuse its discretion in these matters. The appellant was 
fairly tried and he therefore has no cause to complain. 

Therefore, it is clear that since all the substantive issues 
raised in appellant’s brief are insufficient to warrant a hearing 
under Section 2255, he is not entitled to any of the relief he 
seeks on this appeal, assuming arguendo that they can be 
considered here. 

CONCLUSION 


Wherefore, it is respectfully submitted that the appeal in 
the instant case be dismissed or, in the alternative, affirmed. 


Ourver GASCH, 
United States Attorney. 
Lewis CARROLL, 
FReperick G. SMITHSON, 
NatHan J. PAvLson, 
Assistant United States Attorneys. 
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APPENDIX 
APPELLEE’S APPENDIX 
MOTION TO VACATE SENTENCE 
Filed 
Nov. 27, 1956 
Harry M. Hull, Clerk 

Comes now the defendant, Connie Wilkins, by his attorney, 
Thomas J. Ahern, Sr., and moves the Court to vacate and 
set aside the sentence imposed herein and releases him from 
custody, or a new trial be granted, in accordance with Title 28, 
Section 2255, United States Code. 

The said Connie Wilkins states that he is presently under 
sentence of this Court and is confined at Lorton Reformatory, 
Lorton, Virginia, and that said sentence was imposed in viola- 
tion of the Constitution and laws of the United States. 

Said Connie Wilkins further avers that the aforementioned 
sentence was imposed on June 21, 1954, as a result of a con- 
viction in the United States District Court for the District 
of Columbia, which conviction was and is invalid by reason of 
the fact that it was obtained without due process of law. 

[s] John T. Bonner 
JoHN T. BonNER, 
[s] Thomas J. Ahern, Sr. 
Tomas J. AHERN, SR., 
Attorneys for defendant, 
416 5th Street, N. W., Washington, D.C. 


[Certificate of Service] 
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TRANSCRIPT OF PROCEEDINGS, JANUARY 25, 1957 


Mr. Bonner: If Your Honor please, in the case of the 
United States against Connie Wilkins, there is before the 
Court a motion to vacate the sentence. 

Counsel unfortunately find themselves in the position of 
being unable to proceed in the manner in which the defendant 
wishes. The defendant has advised us that he doesn’t want — 
us to proceed in the way we had planned. We, therefore have 
reached an impossible situation. In order to protect the rights 
of this man, I suggest that the Court take this matter off the 
calendar.until he can find someone who will proceed in the 
manner in which he wants it to be done. 

The Court: Well, let the matter be stricken from the 
calendar. 

Mr. Bonner: Thank you, sir. 

The Courr: That is your request? 

Mr. Bonner: Is that right, Mr. Wilkins? 

The Derenpant: May I be heard, Your Honor? 

The Courr: Yes, you may come forward. 

The Dersnpant: Your Honor, my attorneys had time to 
proceed in this case in the manner I had suggested from the 


‘beginning, haven’t done so. I had told them what I wanted 


done from the beginning. 

Now, I am prepared to go forward myself. 

The Court: No. 

The Derenpant: There are certain documents that I 

wanted subpoenaed to Court and certain individuals that I 
wanted subpoenaed back to Court that testified against me 
during the trial. 
. The Courr: Well, a person who ignores his lawyers’ advice 
and who tries to instruct his lawyer how to proceed is very 
foolish. It is like going to a doctor and saying: Doctor, I 
have such and such a disease, and I think you should give me 
such and such medicine, and the doctor says: No, that is not 
the medicine you need; I will give you something else, but the 
patient goes on insisting on his own choice of medicine. He 
is very foolish. 
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The DerenpantT: I appreciate that. 

The Courr: No, I am not going to hear you. 

The motion as filed in its present form does not justify the 
granting of the motion. It does not justify a hearing because 
@ motion under Title 28, Section 2255, is proper only if there 
is a violation of a constitutional right. 

The DEFENDANT: Well, Your Honor—— 

The Court: It is possible to make a motion for newly dis- 
covered evidence, if there is any, that can be done any time 
within two years. 

The Derenpant: Your Honor, under 2255, if I may differ 
with the Court in what you said, under Section 2255 Title—— 

The Court: Well, the Court is not going to listen to your 
argument on the law. 

It isstricken from the calendar. 

The DerenpaNnT: Will you indulge me a moment, Your 
Honor. 

The Courr: Well, if you have anything to say, yes, but not 
that I want to hear your argument on the law because you are 
not a lawyer. 

The DrerenDANT: Well, that is true, Your Honor. but there 
are some things I wanted done. For instance, I wanted cer- 
tain witnesses subpoenaed here and they weren’t subpoenaed. 

The Court: You cannot subpoena witnesses on a motion 
such as this. We cannot retry the case. 

The Derenpant: Your Honor, I have the latest decision 
handed down in Allen Williams v. United States, which says 
that one can conduct a hearing under 2255 in the manner I 
have suggested. 

The Court: Well, I am afraid this business of trying to be 
your own lawyer is very foolish. There are too many jailhouse 
lawyers that prepare their own cases. 

The motion is stricken from the calendar. 


G. S$, GOVERNMENT PRINTING OFFICE, 1988 











